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Federal Law?
Commercial Space Launch Amendments Act of 2004 [Title 

49 US Code § 70101 et seq.] ?
Human Space Flight Requirements for Crew and Space 

Flight Participants (14 CFR Parts 401 et seq.] ?

The Legal Atmosphere:

Composition
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International Treaties?
1967 Outer Space Treaty ?
1972 Convention on International Liability for Damage 

Caused by Space Objects ?

State Law?



The Legal Atmosphere (cont.):
…STATE LAW will likely predominate
the liability analysis!

Basic state-based laws of:
Negligence

Product liability

Despite the traditionally federal character of spaceflight 

activity, liability for human spaceflight accidents will be 

determined by a given state’s tort law.

(. . . perhaps derived largely from aircraft accident cases)

State tort law is the relevant body of law in terms of a 

human spaceflight company’s ability to economically 

survive a catastrophic accident, and is therefore the law 

that a company’s risk management decisions should 

revolve around.
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State Law (cont.):

Which State’s Law?
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The States of NewSpace

New Mexico

California

Oklahoma

Texas

Florida

Virginia

Wisconsin

Alaska



State Law (cont.):

Which State’s Law?

Why it mattersɂ

The law from state to state can vary regarding:

Who can be liable for an accidentðpassive owners of spacecraft & equipment?  
Independent contractors of the launch provider?  Uninvolved members of partnerships?

What is the qualitative standardÔÏ ÆÉÎÄ Á ÌÁÕÎÃÈ ÐÒÏÖÉÄÅÒ ÎÅÇÌÉÇÅÎÔȟ ÏÒ Á ÂÕÉÌÄÅÒȭÓ 
product defective -- ×ÈÁÔ ÉÓ ÔÈÅ Ȱstandard of careȱ ÉÎ ÔÈÉÓ ÉÎÄÕÓÔÒÙȩ  ɉ&!2Ó ÄÏÎȭÔ ÈÅÌÐȦɊ

Who is entitled to sue the defendantsɂÊÕÓÔ ÔÈÅ ÉÎÊÕÒÅÄ ÏÒ ÄÅÃÅÁÓÅÄ 3&0Óȩ  4ÈÅ 3&0Óȭ 
children?  Parents?  Siblings?

What sorts of damages are recoverableðfinancial damages only, or emotional as 
×ÅÌÌȩ  Ȱ0ÒÅ-ÉÍÐÁÃÔ ÆÅÁÒ Ǫ ÓÕÆÆÅÒÉÎÇȱȩ  0ÕÎÉÔÉÖÅ ÄÁÍÁÇÅÓȩ  !ÒÅ ÔÈÅÒÅ ÑÕÁÎÔÉÔÁÔÉÖÅ ÃÁÐÓȩ

Are waivers/releases of liability enforceable?  Under what circumstances?  Against the 
3&0Óȭ ÆÁÍÉÌÙ ÍÅÍÂÅÒÓ ÏÒ ÊÕÓÔ ÔÈÅ 3&0Óȩ  6ÉÁÂÉÌÉÔÙ ÏÆ ȬÁÓÓÕÍÐÔÉÏÎ ÏÆ ÔÈÅ ÒÉÓËȭ ÄÏÃÔÒÉÎÅȩ

ÁÎÄ ÏÆ ÃÏÕÒÓÅȣ
spaceflight company immunity legislation.

TIPS Aviation & Space Law

October 18, 2007



Uncharted Territory. . .

 Human Space Flight Requirements for Crew and Space Flight 
Participants (14 CFR Parts 401 et seq.)

 NASA standards?

 Traditional (aviation) FARs?

 Launch permit application process?

The Million $ Question…

What will be the Standard of Care?
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Standard of Care (cont.):

Launch Providers. . .

Manufacturers
for {

Íenvironmental control systems

Íspacecraft-SFP interface

Ísurvivability systems and suits

Ícrashworthiness

ÍSFP & crew medical screening protocols

Ítraining programs

Íinflight monitoring

Íincident management/abort criteria

Íhealth risk disclosure protocols (i.e. radiation)

Ícrewmember human factors
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14 CFR part 460.5:  Crew 

qualifications and training

subd. (b): Each member of a flight 

crew must demonstrate an ability to 

withstand the stresses of space 

flight, which may include high 

acceleration or deceleration, 

microgravity, and vibration, in 

sufficient conditions to safely carry 

out his or her duties.

subd. (c): A pilot and a remote 

operator mustð(1) Possess and 

carry an FAA pilot certificate with an 

instrument rating. 

subd. (e): Each crew member with 

a safety-critical role must possess 

and carry an FAA second-class 

airman medical certificate issued in 

accordance with 14 CFR part 67, no 

more than 12 months prior to the 

month of launch and reentry.

Part 460.15: Human Factors

An operator must take the 

precautions necessary to account 

for human factors that can affect 

a crew’s ability to perform safety-

critical roles, including in the 

following safety-critical areas—

(a) Design and layout of displays 

and controls; 

(b) Mission planning, which includes 

analyzing tasks and allocating 

functions between humans and 

equipment; 

(c) Restraint or stowage of all 

individuals and objects in a vehicle; 

and 

(d) Vehicle operation, so that the 

vehicle will be operated in a manner 

that flight crew can withstand any 

physical stress factors, such as 

acceleration, vibration and noise.

Different launch architectures, recovery 

modes, SFP profiles and marketing/competitive 

considerations prevent common guidelines at 

all levels, but the industry is well -served by 

adopting guidelines to the extent of commonly 

accepted standards. 



Standard of Care (cont.):

The Reality

THE FUTURE OF A PERSONAL SPACEFLIGHT

COMPANYAFTERA CATASTROPHICACCIDENTRIDES

ON ITS ABILITYTO SATISFYTHE JURYTHAT FROM

THE TIME IT CONCEIVEDOF THE ENTERPRISE

THROUGHTHETIMEOFTHEACCIDENT,IT BEHAVED

ANDCONDUCTEDITSELFLIKEA SERIOUSCOMPANY

THAT RESPECTEDTHE LIVESOF ITS CLIENTSAND

DID ITS ABSOLUTEBESTTO ACKNOWLEDGEAND

SAFELYOVERCOMETHEHAZARDSINVOLVED.
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What Companies Can Do-

Conceptual Elements of a

RISK MANAGEMENT ARCHITECTURE

to Ensure Economic Survival of a 
Catastrophic Accident

1. Operational risk management

ÍPrevent the accident

ÍEnhance accident survivability

2. Legal risk management

ÍPrevent the lawsuit {
ÅReleases/waivers of liability

ÅIndemnification agreements

ÅImmunity legislation

ÅPublic relations!
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RISK MANAGEMENT ARCHITECTURE (cont.):

1. Operational risk management
2. Legal risk management

3. Litigation risk management

Í7ÉÎ ÔÈÅ ÌÉÔÉÇÁÔÉÏÎ ɉÂÁÓÅÄ ÏÎ Ȱstandard of careȱɊ

4. Entity risk management

ÍCompany structuring to isolate liability

5. Insurance risk management

ÍHull coverage
ÍLiability coverage
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WHAT COULD BE BETTERȣ 

éthan lawyers in space?


